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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
27 (S-3) of 2017 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioners  

 
: 

 
1. Sri Uttam Dey, 

S/O Sri Nirmal Dey,  
Secretary, Nabaratna Durga 
Puja committee. 

2. All members of Nabaratna   
Durga Puja committee, 
Dhekiajuli town, PO & PS 
Dhekiajuli, Dist. Sonitpur, 
Assam, represented by Sri 
Mrinal Paul, Son/ Sri Nepal 
Paul, aged 41 years.  

  
           All residents of village 
– Namchuburi, Panbari, PO & 
PS Dhekiajuli, Dist. Sonitpur, 
Assam. 

  
  -Vs- 

 

Opposite Party 

 :    1. Smt. Phuleswari 
Mushahari, 

W/O Sri Alindra Kumar 
Mushahari 
2. Smt. Chandrawali Devi 

Pandiya,  
 W/O Sri Dharam Chand 
Pandiya, 
3. Smt. Sulochana Pandiya, 
       W/O Sri Dharam Chand 
Pandiya, represented by 
Attorney Sri Dilip Nath, all 
residents of Dhekiajuli Town  
PO & PS Dhekiajuli,  
Dist. Sonitpur (Assam).  
 
4. State of Assam 

(Represented by PP) 
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Counsel for the Petitioner :  Mr. J.K. Baishya, Advocate. 
 

Counsel for Opposite Party   :  Mr. S. Misra, Advocate.  

 
Date of hearing  

 
: 

 
18-11-2017 
 
 

Date of Order/Judgment : 21-11-2017 
 

 
 

J  U  D  G  M  E  N  T. 
 
1.  This Revision petition u/s 397/399 of Cr.P.C. has been preferred by 

the petitioners Sri Uttam Dey and all members of Nabaratna Duga Puja 

Committee against the order dated 01-09-2017 passed by learned 

Additional District Magistrate, Sonitpur, Tezpur in Misc. Case No. 

313/107/2017 whereby learned Additional District Magistrate, Sonitpur, 

Tezpur attached the disputed land by hoisting flag u/s 146(1) of the 

Cr.P.C. 

2. The revision petitioners’ case, precisely, is that the Opposite party 

as a petitioners herein filed a petition before the learned Additional District 

Magistrate, Sonitpur, Tezpur on 10-07-2017 praying for drawing up a 

proceeding u/s 145 Cr.P.C. and also for attachment of the land u/s 146(1) 

of the Cr.P.C. It is alleged that the 1st party/petitioners are absolute owner 

of the schedule plot of land. The 1st party had purchased the land from the 

previous owner and pattadar as such he become the pattadar. The person 

of 2nd party and Nabaratna Duga Puja Committee on 09-07-2017 have 

threatened to construct permanent temple over the disputed land and on 

being protest raised by the 1st party and their agents, associates the 2nd 

party and their associates have threatened to kill. The persons of th 2nd 

party and their associates are land grabbers and very dangerous persons 

having no regard for law and order. There is every apprehension of breach 

of public peace and tranquility in the locality, as the 2nd party and all 

members of the Nabaratna Duga Puja Committee had been shown their 

muscle power. Hence, the petitioners praying to draw a proceeding u/s 

145 Cr.P.C. and attach the land u/s 146(1) Cr.P.C.   
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  On receipt the petition of the petitioners, the learned Additional 

District Magistrate, Sonitpur, Tezpur called for enquiry and police report of 

the Dhekiajuli Police station. Accordingly, on perusal of the police report,  

learned Additional District Magistrate, Sonitpur, Tezpur being satisfied that 

there is likelihood of breach of peace and tranquility between the parties, 

therefore, a proceeding u/s 107 of the Cr.P.C. was initiated.  

  On 07-09-2017 on being receipt another petition filed by the 1st 

party and also on perusal of the police report and relevant documents 

appended therewith, learned Additional District Magistrate, Sonitpur, 

Tezpur satisfied that there is every possibility of likelihood of breach of 

peace and tranquility over possession of the disputed land, therefore, 

learned Additional District Magistrate, Sonitpur, Tezpur  also felt that there 

is enough materials to draw a proceeding u/s 145/146(1) of the Cr.P.C. 

Thereafter, the learned Additional District Magistrate, Sonitpur, Tezpur felt 

that the matter is emergent in nature, hence, he felt to draw up a 

proceeding u/s 145 Cr.P.C. to arrest the situation from further 

deteriorating and from causing breach of peace and tranquility in the 

locality and attached the land by hoisting red flag u/s 146(1) Cr.P.C. in the 

interim till disposal of the present proceedings.      

3. Being aggrieved by the aforesaid order, the petitioner/revisionist 

filed this revision on the following grounds among others: 

(i) Learned Additional District Magistrate, Sonitpur, Tezpur, erred 

in law as well as in fact in passing the impugned orders.  

(ii) Before passing the impugned order the learned Executive 

Magistrate failed to peruse that in the police Enquiry Report, The 

Enquiry officer categorically stated that the 2nd party have 

constructed a Kali Temple upon the land measuring 1 katha in 

front side of the land and holding Durga Puja there from several 

years ago meaning thereby that the 2nd party members (petitioners 

in the present revision petition) are in actual physical possession of 

the disputed land in question. As such, the drawing up of 

proceeding u/s 145 Cr.P.C. for the said land and attachment order 

u/s 146 Cr.P.C. by the learned Addl. District Magistrate is illegal 
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and against the spirit of section 145 Cr.P.C. As such, the impugned 

orders are liable to be set aside.  

(iii) By passing the impugned orders the learned Additional District 

Magistrate, Sonitpur, Tezpur did not apply his judicial mind and 

erroneously passed the same illegally. As such, the impugned 

orders are liable to be set aside.  

(iv) That striking out many parts of the already prepared order 

dated 01-09-2017 and hand written portions of the ordersheet 

shows that the learned Additional District Magistrate, Sonitpur, 

Tezpur is  not acquainted with the provisions of 145 Cr.P.C.  

Because in a proceeding u/s 145 Cr.P.C.  the Court is not to go to 

the title of the parties but to decide which party at the date of the 

order made by him is in possession of the subject of the dispute. 

Since, police report has categorically stated that there is Kali 

Temple in the subject of disputed land and the 2nd party have been 

in possession of the same by holding Durga Puja from several 

years ago, therefore, the order passed by the learned Additional 

District Magistrate, Sonitpur, Tezpur is illegal, unjust and on that 

ground alone, praying to set aside the impugned orders.  

(v) It is also stated that the impugned order is bad in law causing 

miscarriage of justice and liable to be set aside. Hence, this 

revision.  

  

4. I have heard the argument put forwarded by the learned Counsels 

for both the parties and I have also thoroughly perused the instant case 

record and the connected case.  

Point for determination : 

5. Whether the impugned order of attachment dated  07-

09-2017 passed by the learned Additional District 

Magistrate, Sonitpur, Tezpur in Misc. Case No. 

313/107/2017 is liable to be set aside, on the ground, 

as mentioned in the revision petition? 
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Decision and Reasons for Decision. 

Legal position: 

Section 145/146 of Cr.P.C. 

6. It may be mentioned that the Executive Magistrate, before 

invoking Section 145 Cr.P.C. (i) it must be satisfied as to existence of a 

dispute likely to cause a breach of peace concerning land or water ; (ii) 

pass an order in writing ; (iii) the order must state the ground of being 

satisfied ; (iv) the order must require the parties to attend the Court on a 

specified date and time and put in written statement as to actual 

possession of the subject matter of the dispute;   and (v) the subject 

matter of the dispute has to be described in the order. Possession 

referred to in Section 145 Cr.P.C is actual and exclusive possession of the 

subject matter. After issuing preliminary order and after serving copy of 

the order, passed under Section 145(1) Cr.P.C, the Magistrate is required 

to receive all such evidence as may be produced by the parties and take 

such other evidence, if any, as he may think necessary. A final order 

cannot be passed under Section 145 (6) Cr.P.C , unless he can decide 

which party was in possession on the date of conditional order. If he is 

unable to decide that question, he can make an order of attachment 

under Section 146(1) Cr.P.C. However, under Section 145 (5) Cr.P.C., the 

Magistrate at any time before a final order is passed under Section 145 

(6) Cr.P.C., cancel the conditional order as soon as he is satisfied that no 

such dispute likely to cause breach of peace. On the other hand, as per 

Section 146 Cr.P.C., the Magistrate, in a proceeding u/s 145 Cr.P.C, may 

issue interim order of attachment at any time after passing an order 

under Section 145(1) Cr.P.C., when it appears to him (i) to be a case of 

emergency ; (ii) if he decides that none of the parties was in actual 

possession or (iii) if he is unable to satisfy himself as to which of them 

was then in possession of the subject matter of dispute.       

7. The impugned order dated 07-09-2017 passed by learned 

Additional District Magistrate, Sonitpur, Tezpur in Misc. 313/107/2017, 

recapitulate as follows: 
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“07-09-2017    Case record put up today. 1st parties present with 
learned Advocate D. Borah and M. Bhagawati, 2nd party absent.  
Seen the petition filed by the 1st parties and also the police report 
along with relevant documents and perused. Now, I am satisfied 
that there is every possibility of likelihood of breach of peace and 
public tranquility over possession of the disputed land as schedule 
below.  

  Though the police have made out a case under section 107 
of Cr.P.C. but he court find enough materials to draw up 
proccedings  under section 145 and 146(1) of the Cr.P.C.  

  Considering the above facts and circumstances and since 
the matter is emergent in nature, hence, it is necessary to draw 
up a proceeding u/s 145 Cr.P.C. to arrest the situation from 
further deteriorating and from causing breach of peace and public 
tranquility in the locality and attach the land by hoisting red flags 
under section 146(1) of Cr.P.C. in the interim till disposal of the 
present proceedings.  

  Inform the Circle Officer, Dhekiajuli Revenue Circle and 
Officer-in-charge Dhekiajuli Police station with a copy of the order 
to do the needful for execution the order.  

  Issue fresh notice to 2nd party.  

SCHEDULE 

  Land measuring 1 katha (26feet breadth on road side) out 
of total land measuring  3 bighas 4 kathas 2 lessas covered by 
Dag No. 313 and 326 of PP NO. 200 of Dhekiajuli town 4th Part, 
Mouza – Dhekiajuli, PO & PS Dhekiajuli, Dist. Sonitpur, Assam, 
bounded as under :  

Bounded by 

  North – National High Way, East – Alindra Kr. Mushahari, 
  South – Phuleswari Mushahari , West – Prafulla Goswami.  

Next date fixed on 04-10-2017. 

  

      Sd/ - ADM, 
     Sonitpur, Tezpur.”  

  

8. The Enquiry report submitted by O/C Dhekiajuli police station 

stated that the 2nd party is the member of Nabaratna Durga Puja 

Committee. They have no permanent land for hold Durga Puja. They have 
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occupied 1st parties land without any valid documents and they have 

construct a temple upon the land measuring 1 katha in front side of the 

land (where 3 bigha, 4 katha, 2 lessas covered) and construct a kali 

Mandir and holding Durga Puja from several years ago. It is also known 

that 2nd party have no valid documents about their land where they have 

holding Durga Puja and constructed a temple. The land is a purely private 

land of the 1st party. It is also known that the 1st party every year 

obstruct about the holding of Durga Puja and to remove the temple from 

the disputed land but 2nd party was not agree the matter. There is every 

possibility in the locality in future. So, the police Officer praying to the 

court to issue notice to both the parties, settled the matter peacefully 

before breaking of peace and tranquility and show cause notice as to why 

they should not be ordered to execute a bond for keeping the peace and 

praying for attach the said disputed land.  

 There is also a report issued by the Circle Officer, Dhekiajuli 

Revenue Circle to the Deputy Commissioner, Sonitpur, Tezpur. The report 

was submitted on the application of Smt. Phuleswar Mushahari, W/O 

Alindra Mushahari and others. It is submitted that a land measuring 2 

kathas 1 lessas out of 3 bighas 2 katha of Dag No. 326 was mutated in 

the name of Smt. Chandrawali Devi, Smti Sulachana Devi and Alindra 

Mushahari. Another land measuring 3 kathas 15 lessas under Dage No. 

313 of PP No. 22 and another plot of land measuring 9 lessas total 4 

kthas 15 lessas of land are mutated in the name of Chandrawali Devi, 

W/O Rajendra Pandiya. According to the physical enquiry made by Lat 

Mandal in the said Dag No. 326 there is a Temple. According to the report 

of Lat Mandal the aforesaid Mandir was constructed by Nabaratna Durga 

Puja Committee without permission of pattadar and thereby encroached 

their land.  

 The object of section is to prevent a breach of peace and for that 

end to provide a speedy remedy by bringing the parties before the court 

and ascertaining who of them was in actual possession and to maintain 

status quo until their rights are determined by a competent court. 
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 Guiding Principles of Application of S. 145.- The principles 

that govern the application of the section and the determination of the 

question within it are fairly well settled and they may be epitomized as 

follows :           

1. There must be a dispute relating to land and the Magistrate 
must be satisfied from report of police officer or other 
information, or his own knowledge that there is a likelihood of 
breach of peace i.e. that heads were likely to be broken.  

The promulgation of a preliminary order as contemplated 
under section 145(1) of Cr.P.C. is the foundation for the 
exercise of jurisdiction by the Executive Magistrate. In any 
event, the prejudice to the petitioners leading to the failure of 
justice is apparent in the instant case in view of non-recording 
of evidence and consideration of the same as provided u/s 
145(1) of Cr.P.C. Mere mentioning of some facts relating to 
dispute in summons does not fulfill the requirement.  

2. The Magistrate’s jurisdiction is restricted only to the prevention 
of a breach of the peace by maintaining provisionally the 
possession of the party who is found to be in actual possession 
immediately before the dispute until the rights of the parties 
are determined by a competent court. 

3. Dispute does not come to an end merely because the rights of 
the parties have been determined in a civil court. Nor does it 
mean only bona fide dispute. “Dispute” means actual 
disagreement existing between the parties on the question of 
possession at the time of the proceeding u/s 145 of Cr.P.C. So, 
inspite of there being a decree for delivery of possession by 
the civil court in favour of a party, a Magistrate has jurisdiction 
to decide who among the parties is at the time of the 
proceeding under section 145 in actual possession and to 
maintain his possession though wrongful. 

4. The Magistrate’s duty is only to declare and maintain the 
possession of the party who is found on enquiry to be in 
“actual possession”.  “Actual possession”’ is actual physical 
possession and this question must be determined irrespective 
of title or the right to possession.  

5. As the question of “actual possession” is to be determined 
“without reference to the merits of the claims to a right to 
possess. It is plain that questions of title cannot be 
investigated or decided. The doctrine that “possession follows 
title” has no application here . Question or evidence of title is 
irrevelant except in so far as it may have a bearing on the fact 
of actual possession.  

6. As the only object of the section is to prevent a breach of the 
peace and a speedy remedy is provided by a summary 
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proceeding, it is of the utmost importance that a decision on 
the question of possession should be given in the shortest 
possible time.  

7. Before taking action the Magistrate should in the context of 
the particular facts before him consider which will be the most 
appropriate section for meeting the case. S. 145 is not the only 
weapon for the maintenance of peace in connection with 
dispute over land. He has a power specially adapted to cases 
of urgency u.s 144 and in some cases section 107 will suffice. 
He has a discretion to make use of any section which he 
considers most suitable and the word “shall” in sub section (1) 
of section 145 need in no way embarrass any Magistrate in 
exercising his discretion. If he thinks that the case calls for 
action u/s 107 or sec. 144, he can postpone all action under 
section 145. If Magistrate considers it a case of emergency, 
but is unable to make up his mind for action u/s 145 without a 
report of police officer, he may in the meantime take action 
u/s 144 and convert it into a proceeding initiated under s. 145 
if necessary. A proceeding initiated u/s 145 may be converted 
to one u/s 107 or section 144, section 147 if it is considered 
more appropriate at any subsequent stage. The Magistrate 
should not resort to section 107 simultaneously unless 
exceptional circumstances exist. There is no legal bar to 
simultaneous proceedings under section 107 and sec. 145, if 
they are kept quite separate without mixing them up though it 
be unusual. “                                    

 

9. I have given due consideration to the rival submissions and 

pondered over the documentary evidence appeared with the case record 

and have considered various facts and circumstances of the case as 

submitted by both the parties. It appears that learned Addl. District 

Magistrate, Sonitpur, Tezpur passed the aforesaid impugned order dated 

01-09-2017 in Misc. Case No. 313/107/2017 on the basis of police enquiry 

report and the documents available in the record. Therefore, I do not see 

any reason to interfere upon the aforesaid attachment order.  

  Learned Addl. District Magistrate, Sonitpur, Tezpur is directed to 

dispose the matter as early as possible.  

 Since, the dispute as alleged to be arisen for illegal construction of 

Temple without permission of opposite parties, therefore, the parties are 

directed to approach the Civil Court for final remedy.  
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O  R  D   E   R. 

10. Accordingly, this revision petition is dismissed on contest.   

 11.  Send back the LCR along with a copy of this order.   

 Given under my hand and seal of this Court on this the 21st  day of 

November, 2017. 

 

 

 

               (A.K. Borah) 
                              Sessions Judge 

                              Sonitpur, Tezpur 
Dictated and corrected by me. 

 
 
 
 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 

 

Dictation taken and typed by me.  

 

(R. Hazarika) 
Steno. 


